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QUESTIONS: 

1.  On  November  15,  1964,  Andy  agreed  to  sell  land  to  Cathy.  The 
price  was  $60,000;  Cathy  paid  $3,000  as  a  deposit,  and  the 
balance  was  due  on  closing,  December  1,  1964.  The  agreement 
provided  expressly  that  time  was  of  the  essence.  Late  in 
November  Cathy  told  Andy  that  she  would  be  unable  to  have 
$57,000  on  December  1,  and  asked  for  an  extension  for  a  week. 
Andy  refused.  On  December  2,  Andy  entered  into  negotiations 
to  re-sell  to  Dave,  who  had  full  knowledge  of  Cathy's  agreement. 
Dave  wants  the  property.  Should  he  buy?  How  can  he  be 
protected? 


2.  Would  your  answer  to  question  1  be  any  different  if  the 
agreement  between  Cathy  and  Andy  had  been  an  instalment 
agreement,  and  if  Cathy  had  defaulted  on  the  last  of  the 
instalments,  after  having  paid  80%  of  the  purchase  price? 


3.  Would  a  provision  in  the  original  agreement  giving  Andy  a 

power  to  re-sell  upon  Cathy's  default  settle  these  problems? 


(d)  Proposals  for  Reform 

NOTE: 


A  good  number  of  jurisdictions  have  enacted  legislation  dealing 
with  these  matters.  Ontario  has  not. 


The  Agreements  of  Sale  Cancellation  Act,  R.S.  Sask.  1965,  c.  121. 

2.  Notwithstanding  any  term  or  provision  to  the  contrary 
contained  in  any  contract  or  agreement  for  the  sale  of  land 
in  Saskatchewan  now  or  hereafter  entered  into  all  proceedings 
by  a  vendor  to  determine  or  put  an  end  to  or  rescind  or  cancel 
the  same  shall  be  had  and  taken  by  proceedings  in  a  court  of 
competent  jurisdiction. 
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s  288.  Effect  of  termination  or  non-enforcement  of  con¬ 
tract.  The  purchaser  may  maintain  an  action  to  recover  payments  made 
on  the  contract,  and  property  taxes  and  assessments  paid  by  him,  to 
gether  with  the  value  of  any  improvements  affixed  to  the  land,  less 
the  damages  sustained  by  the  vendor,  (a)  upon  the  termination  of  the 
contract  by  the  vendor  in  accordance  with  section  two  hundred  and 
eighty- five;  or  (b)  upon  the  expiration  of  a  period  of  one  year  after 
the  purchaser’s  default  in  the  payment  of  any  installment  of  the 
principal,  if  within  such  period  the  vendor  has  not  commenced  an 
action  for  the  recovery  of  the  unpaid  installment. 

A  purchaser  in  possession  of  the  premises  must  surrender 
possession  to  the  vendor  as  a  condition  to  the  maintenance  of  such 

action. 


The  purchaser  shall  be  charged  with  the  reasonable  rental 
value  of  the  premises  intil  surrender  of  possession;  he  shall  be 
entitled  to  interest  on  payments  of  principal  or  interest  made  and 
on  taxes  or  assessments  paid. 

The  value  of  improvements  shall  be  measured  by  the  enhance¬ 
ment,  if  any,  of  the  market  value  of  the  land  resulting  therefrom, 
not  exceeding  the  cost  of  such  improvements. 

s.  289.  Acceleration  clause;  sale.  Any  stipulation  for  the 
acceleration  of  the  time  of  performance  of  the  purchaser's  obligations 
under  an  installment  land  contract,  or  any  stipulation  for  a  sale  of 
the  property  or  of  the  purchaser's  interest  therein  in  the  event  of 
any  default  by  the  purchaser,  shall  be  void. 


NOTE: 


The  matter  has  been  most  recently  considered  by  the  Law  Reform 
Commission  of  British  Columbia.  The  Commission  recommended  amendment 
of  British  Columbia's  legislation  to  introduce  a  provision  similar 
to  s.  2  of  the  Saskatchewan  Agreements  of  Sale  Cancellation  Act,  pre¬ 
venting  extra-curial  cancellation  of  agreements,  to  provide  for  relief 
against  acceleration  clauses  contained  in  instalment  purchase  agreements 
(with  a  discretion  to  permit  acceleration  if  it  would  be  inequitable  to 
give  relief  to  the  purchaser),  to  provide  for  a  redemption  period  in 
such  agreements,  to  provide  for  a  minimum  period  of  default  before  the 
vendor  can  exercise  the  prescribed  remedies,  and  to  provide  that  if  the 
vendor  achieves  final  cancellation  of  the  agreement  for  purchaser  default, 
the  purchaser  is  to  be  released  from  any  personal  covenant  to  pay  the 
purchase  price.  The  recommendations,  if  implemented,  will  bring  the 
enforcement  of  instalment  sales  agreements  into  complete  accord  with 
the  enforcement  of  charges  in  British  Columbia  and  into  almost  complete 
accord  with  the  enforcement  of  mortgages  in  Ontario. 

See :  Report  on  Security  Interests  in  Real  Property: 

Remedies  on  Default  (LRC  24-1975) 
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4.  However  you  may  feel  about  an  innocent  vendor's  right  to  keep 
more  of  the  defaulting  purchaser's  payments  on  account  than 
would  be  awarded  by  a  Court  as  damages  for  breach  of  contract, 
can  you  justify  different  treatment  for  the  vendor's  rights  in 
respect  of  deposits  than  his  rights  in  respect  of  payments  on 
account  of  the  price  during  performance? 


NOTE: 


Just  what  Stockloser  v.  Johnson  will  be  taken  to  have  decided 
is,  as  yet,  unclear.  Dicta  in  Campbell  Discount  Ltd,  v.  Bridge,  [1961] 
1  Q.B.  445  and  the  trial  Judge's  decision  in  Galbraith  v.  Mitchenhall 
Estate  Ltd. ,  [1965]  2  Q.B.  473  accepted  the  reasoning  of  Romer,  L.J. 
and  dismissed  that  of  Lord  Denning. 

In  Canada,  Stockloser  has  been  considered  by  the  British  Columbia 
Court  of  Appeal  (Hughes  v.  Lukuvka,  p  above)  which  used  Lord 
Denning's  test  ("forfeiture  out  of  all  proportion  to  the  damage")  but 
found  that  it  was  not  satisfied  on  the  facts,  so  that  relief  from 
forfeiture  could  not  be  given.  In  the  Supreme  Court  of  Canada,  the 
views  of  the  Judges  in  Stockloser  were  canvassed  in  Dimensional 
Investments  Ltd,  v.  The  Queen  (1967),  64  D.L.R.  (2d)  632,  but  the 
Court  found  that  on  the  views  of  either  representative  (Denning, 

Romer  L.JJ.)  no  relief  would  be  merited  on  the  facts  and  expressed  no 
preference  for  either  view.  Recently,  in  Craig  v.  Mohawk  Metal  Ltd. 
(1976),  9  O.R.  (2d)  716  (S.C.O.),  Parker,  J.  enunciated  the  tests  for 
relief  propounded  by  Lord  Denning  in  Stockloser,  but  refused  to  order 
the  return  to  the  purchaser  of  a  $25,000  deposit  forfeited  under  the 
express  terms  of  the  agreement  where  this  deposit  was  only  2%  of  the 
purchase  price  and  where  this  purchaser  was  a  shell  company 
speculating  in  land.  Relief  was  refused  although  the  vendor  had 
resold  the  property  at  a  profit  after  the  plaintiff's  breach. 

It  is  difficult  to  consider  this  question  in  isolation.  The 
effect  of  decisions  such  as  that  of  the  Supreme  Court  of  Canada  in 
H.F.  Clarke  Ltd,  v.  Thermidaire  Corp.  Ltd.  (1975),  54  D.L.R.  (3d)  385 
(S.C.C.),  a  direct  "penalty  clause  case"  must  be  considered  in  any 
assessment  of  the  degree  to  which  a  court  will  become  involved  in  the 
relief  of  purchasers. 
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NOTE: 


The  question  discussed  in  Clay  v.  Landreth  was  considered 
recently  by  Cory,  J.  in  Stewart  v.  Ambrosina  (1976),  10  O.R.  (2d) 

483  (H.C.).  The  Ambrosinas  agreed  to  sell  their  house  to  the 
plaintiff,  who  acted  as  agent  for  a  recently  widowed  woman.  Despite 
several  extensions  of  the  original  closing  date,  the  deal  failed  to 
close.  Stewart  sued  for  specific  performance  and  was  met  with  a 
defence  that  the  equitable  remedy  ought  to  be  withheld  because  of 
hardship  to  Mrs,  Ambrosina.  Before  the  action  came  on  the 
Ambrosina  marriage  had  broken  up,  and  shortly  thereafter 
Mr.  Ambrosina  committed  suicide,  leaving  his  wife  and  six  children 
with  no  support  at  all.  Mrs.  Ambrosina  contended  that  if  specific 
performance  was  required  of  her,  she  would  not  obtain  sufficient 
funds  to  buy  another  home  (prices  had  risen  rapidly)  and  that  she 
relied  upon  the  moral  and  financial  support  of  her  neighbours  in  the 
largely  Italian  district  in  which  she  lived.  Cory,  J.  held  that  none 
of  this  hardship  existed  before  the  date  on  which  the  original 
closing  was  to  have  occurred;  however,  he  went  on  to  say  (at  488-90): 


There  is  some  grounds  for  saying  that  if  undue  hardship 
would  be  inflicted  upon  a  defendant  in  an  action  for  specific 
performance,  then  a  Court  may  exercise  its  discretion  and 
refuse  a  decree  of  specific  performance. 

In  Fry  on  Specific  Performance  of  Contracts,  6th  ed 
(1921),  p.  199,  the  following  appears: 

417.  It  is  a  well-established  doctrine  that  the  Court  will  not  en¬ 
force  the  specific  performance  of  a  contract,  the  result  >f  which 
would  be  to  impose  gTeat  hardship  on  either  of  the  parties  to  it; 
and  this  although  the  party  seeking  specific  performance  may  be 
free  from  the  least  impropriety  of  conduct. 

418.  The  question  of  the  hardship  of  a  contract  is  generally  to 
be  judged  of  at  the  time  at  which  it  is  entered  into:  if  it  be  then 
fair  and  just  and  not  productive  of  hardship,  it  will  be  immaterial 
that  it  may,  by  the  force  of  subsequent  circumstances  or  chance  of 
events,  have  become  ^ess  beneficial  to  one  party,  except  where  these 
subsequent  events  have  been  in  some  way  due  to  the  party  who 
seeks  the  performance  of  the  contract.  For  whatever  contingencies 
may  attach  to  a  contract,  or  be  involved  in  the  performance  of 
either  part,  have  been  taken  upon  themselves  by  the  parties  to  it. 
It  has  been  determined  that  the  reasonableness  of  a  contract  is  to 
be  judged  of  at  the  time  it  is  entered  into,  and  not  by  the  light  of 
subsequent  events,  and  we  have  already  seen  that  the  same  prin¬ 
ciple  applies  in  considering  the  fairness  of  a  contract. 

Halsbury’s  Laws  of  England,  3rd  ed.,  vol.  36,  pp.  301-2, 
states: 

429.  Time  at  which  hardship  must  arise.  As  a  general  rule  hard¬ 
ship,  to  operate  as  a  ground  of  defence,  must  be  such  as  existed  at 
the  time  of  the  contract,  and  not  such  as  has  arisen  subsequently 
from  a  change  of  circumstances;  thus  the  court  may  refuse  to  en¬ 
force  an  award  on  a  submission  to  arbitration  if  the  submission 
involves  hardship,  but  not  on  the  ground  of  mere  hardship  and  un¬ 
reasonableness  in  the  award  itself;  so  a  covenant  to  renew  a  sub¬ 
lease  without  fine  may  be  enforced  though  the  terms  of  the  renewal 
of  the  head  lease  are  changed  and  made  more  onerous.  In  soma 
cases,  however,  hardship  subsequently  arising  may  be  treated  as  a 
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NOTE: 


The  difficulties  raised  by  these  cases  are  similar  to  those 
considered  in  s.  (d)  of  Chapter  VI  (p.  282  ff.)  above.  Such  problems 
have  arisen  frequently  in  recent  years,  though  only  a  very  few  cases 
have  found  their  way  into  litigation.  For  instance,  recent  Ontario 
Government  planning  policy,  in  effect  "greenbelted"  thousands  of  acres 
of  land.  Could  a  speculative  purchaser  (speculative  to  the  knowledge 
of  the  vendor  though  not  so  described  in  the  agreement)  withdraw,  after 
announcement  of  the  planning  policy?  How  about  a  purchaser  buying 
land  for  use  as  a  gravel  pit,  when  a  suddenly  passed  municipal  by-law 
prohibits  such  use? 


J .  H .  Brun ,  Case  Comment  on  Centex  Homes  Corp.  v.  Boag 
(1974),  43  U.  of  Cincinnati  L.R.  935. 


Centex  Homes  Corporation  (Centex)  was  the  developer  of  a  luxury 
residential  condominium  project  which  was  to  consist  of  six  high  rise 
buildings  containing  over  3600  apartment  units.  After  inspecting  a  sample 
unit,  Mr.  and  Mrs.  Eugene  Boag  contracted  to  purchase  an  apartment 
in  one  of  the  buildings  still  under  construction.  Upon  signing  the  agree¬ 
ment,  the  Boags  gave  Centex  $525  as  a  deposit  on  the  purchase  price 
of  $73,700.  The  Boags  later  tendered  to  Centex  a  check  for  $6,870 
which,  together  with  the  original  deposit,  represented  a  down  payment 
on  the  condominium.  Shortly  thereafter,  Mr.  Boag  was  informed  by  his 
employer  that  he  was  to  be  transferred  to  Illinois.  He  advised  Centex 
of  his  inability  to  complete  the  purchase  agreement  and  stopped  payment 
on  the  $6,870  down  payment  check.  When  Centex  tried  to  cash  the 
check,  the  Boags’  bank  refused  to  honor  it.  Centex  instituted  this  action 
for  specific  performance  of  the  purchase  agreement  or,  in  the  alternative, 
lor  liquidated  damages  in  the  amount  of  $6,870.1  From  a  motion  by 
Centex  for  summary  judgment,  the  Chancery  Division  of  the  Superior 
Court  of  New  Jersey  held:  For  defendants.  A  vendor  of  a  condominium 
unit  cannot  obtain  specific  performance  of  a  purchase  agreement  breached 
by  the  purchaser,  even  though  the  sale  of  realty  is  involved.2  The  vendor’s 
damages  resulting  from  the  breach  are  easily  measurable,  thus  making 
the  vendor’s  remedy  at  law  adequate.3 

The  rule  in  equity  that  specific  performance  will  be  granted  to  enforce 
contracts  for  the  sale  of  land,  or  any  interest  therein,4  is  well-settled.5  Its 
origin  is  best  explained  as  a  result  of  the  immense  social  and  economic 
importance  of  land  when  the  doctrines  of  equity  were  developed.®  The 
rule  in  favor  of  the  specific  performance  of  real  property  contracts  was 
originally  adopted  “not  because  [real  property]  was  fertile  or  rich  in 
minerals,  or  valuable  for  timber,  but  simply  because  it  was  land — a  favorite 
and  favored  subject  in  England  and  every  country  of  the  Anglo-Saxon 
origin.”7 
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still  give  ^3500?  I  must  not  make  any  bargain  that  might  be  unjust 
to  either  party.  The  proposed  new  bargain  would  be  extremely  hard 
on  the  vendor.  She  sells  on  the  basis  of  income,  and  she  has  contracted 
to  sell  property  producing 125  a  year  for ^3500,  and,  if  the  purchaser 
is  right,  she  is  to  lose  about  one-third  of  the  purchase  money.  It 
would  be  a  great  hardship  to  enforce  the  contract  against  her  with  so 
large  an  abatement  in  respect  of  covenants  which  do  not  affect  her 
enjoyment,  and  I  cannot  assume  that  she  would  have  sold  for  such  a 
reduced  sum.  . . . 


[The  action  was  dismissed  with  costs.] 


QUESTIONS: 

1.  What  do  you  think  of  the  reasoning  FARWELL,  J.  offers  to 

justify  the  action  for  specific  performance  with  compensation? 
Could  you  suggest  an  alternative  analysis?  Can  you  explain 
why,  in  the  light  of  BAIN  v.  FOTHERGILL,  the  courts  are  willing 
to  allow  compensation  for  title  defects  so  long  as  it  can  be 
assessed? 


2.  Peter  agreed  to  purchase  property  from  Albert;  the  agreement 
expressly  obliged  Albert  to  convey  a  marketable  title.  There 
was  an  easement  across  the  property  which  Peter  knew  about 
during  the  negotiations;  Albert  did  not;  he  had  forgotten. 

Do  you  think  Peter  should  succeed  in  an  action  for  specific 
performance  and  compensation?  If  not,  consider  the  implications 
of  section  73  of  The  Registry  Act. 


NOTE: 


No  doubt  you  have  realized  that  difficult  problems  of  judgment 
may  arise  where  a  vendor  sues  for  specific  performance  with  compen¬ 
sation,  and  the  Court  must  determine  whether  he  can  convey  "substantially 
what  the  purchaser  has  contracted  to  get".  The  next  two  cases  illustrate 
some  of  the  difficulties  confronting  Courts  attempting  to  make  the 
determination. 
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NOTE: 


Compensation  is  generally  awarded  for  divided  interests.  For 
example,  in  Kennedy  v.  Spence  (1911),  24  O.L.R.  535  (H.C.)  a  husband 
and  wife  owned  property  as  joint  tenants.  The  husband  alone  agreed 
to  sell.  The  purchaser  succeeded  in  an  action  for  specific  performance 
and  compensation;  he  obtained  a  conveyance  of  the  husband’s 
interest  in  return  for  half  the  purchase  price.  Do  you  think  this 
result  was  fair  to  the  wife,  the  other  joint  tenant? 


NOTE : 


Where  the  vendor’s  wife  will  not  bar  her  dower,  the  purchaser 
is  entitled  to  specific  performance  and  to  have  part  of  the  purchase 
price  set  aside  to  satisfy  her  claim  if  it  arises.  You  have  already 
seen  an  action  of  this  sort:  Mason  v.  Freedman,  at  p.  w.  above , 
There  Judson,  J.  made  the  following  order  (at  534): 

"The  reference  to  the  Master  should  provide  that  in 
ascertaining  the  amount  to  be  paid  into  Court,  he 
should  not  exceed  1/3  of  the  purchase-price.  The 
interest  on  these  moneys  will  be  paid  to  the  vendor 
as  long  as  his  wife  is  alive.  If  the  wife  predeceases 
him,  the  fund  in  Court  is  to  be  paid  out  to  the 
vendor.  If  the  vendor  dies  before  his  wife  and  the 
wife  then  claims  her  dower  in  possession,  the  purchaser 
will  be  entitled  to  the  interest  on  the  fund  until  the 
death  of  the  wife  and  then  the  fund  will  go  to  the 
estate  of  the  vendor." 


QUESTIONS: 

1.  What  do  you  think  was  the  eventual  result  of  Mason  v.  Freedman? 

Should  we  put  this  sort  of  pressure  on  a  wife?  If  Mrs.  Mason 
had  continued  to  refuse,  would  you  have  advised  Freedman  to 
enforce  his  judgment;  that  is,  to  take  the  property  with  the 
fund  arrangement? 

2.  There  are  passages  in  the  trial  and  appeal  judgments  which  indicate 
quite  clearly  that  Freedman  knew  during  the  negotiations  that  Mason 
was  married.  What  if  Mason  had  argued  that  Freedman  was  not  entitled 
to  succeed  because  he  knew  of  the  outstanding  dower  claim  at  the 
time  he  entered  into  the  agreement? 
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terms,  the  informal  contract  was  regarded  as  "merged”  in  and  discharged 
by  the  sealed  contract.  Even  if  there  was  no  identity  of  terms,  the 
earlier  obligation  was  generally  regarded  as  discharged  by  the  execution 
of  the  sealed  one  if  the  two  dealt  with  the  same  subject  matter  in 
inconsistent  ways;  but  the  discharge  in  such  a  case  is  by  an  agreed 
substitution  of  the  later  inconsistent  contract  rather  than  by  a 
supposed  "merger".  Exactly  the  same  result  and  for  the  same  reason 
would  be  reached  even  if  the  later  inconsistent  contract  is  not  under 
seal . 


It  is  quite  possible  for  the  parties  to  an  informal  contract  to 
execute  a  sealed  instrument,  containing  the  same  or  different  but  not 
inconsistent  provisions,  as  a  mere  collateral  and  additional  security 
and  not  as  a  discharge.  Their  intention  expressed  at  the  time  of 
executing  the  instrument  should  be  given  effect;  there  is  no  "merger". 

If  the  parties  to  a  contract  that  has  not  been  fully  reduced  to 
writing  later  execute  a  writing  that  they  agree  shall  be  the  full  and 
exact  statement  of  the  terms  of  their  previous  contract,  the  so-called 
"parol  evidence  rule"  must  be  considered.  The  way  in  which  that 
supposed  rule  operates  and  is  understood  (or  misunderstood)  is  dealt 
with  in  a  chapter  of  its  own.  According  to  all  statements  of  this 
rule,  its  operation  is  restricted  to  cases  in  which  a  party  to  the 
final  and  complete  writing  attempts  to  "vary  or  contradict"  it  by  proof 
of  previous  oral  expressions.  Proof  of  an  antecedent  oral  agreement  that 
is  identical  with  the  subsequently  executed  writing  is  not  excluded  by 
any  rule,  and  there  would  seem  to  be  no  reason  for  asserting  that  there 
has  been  a  discharge  by  "merger". 

If  the  new  writing  that  is  assented  to  as  a  full  and  exact  state¬ 
ment  of  the  contract  is  in  fact  different  from  antecedent  oral 
agreements  and  understandings,  it  is  a  substituted  contract  by  which 
they  are  discharged. 


NOTE: 


Statements  suggesting  that  all  of  a  purchaser's  (or  vendor's) 
remedies  "merge"  on  closing,  must  not  be  taken  too  literally.  There 
are  several  clearly  defined  and  accepted  exceptions  to  the  rule,  as 
well  as  one  ill-defined  and  confusing  further  possibility. 
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CHAPTER  XXV 


COVENANTS  FOR  TITLE 


Introduction 


Two  types  of  deed  in  common  use  are  the  quitclaim  deed  and  the 
warranty  deed.  The  quitclaim  deed  conveys  only  such  interest,  if  any, 
as  the  grantor  has  in  the  land.  It  contains  no  promises  or  warranties. 

A  quitclaim  deed  is  normally  used  to  release  interests  in  land.  The 
warranty  deed,  on  the  other  hand,  is  normally  used  in  sale  transactions 
and  contains  covenants  or  warranties  as  to  title. 

Covenants  for  title  given  by  grantors  appeared  in  England  in  the 
mid-sixteenth  century;  they  were  the  first  devices  used  to  protect 
purchasers  from  title  defects.  There  is  a  wide  variety  of  possible 
forms,  but  the  following  four  are  standard  in  Ontario,  and  appear  in 
virtually  every  deed.  (Where  the  grantor  is  an  executor,  or  trustee, 
or  occupies  some  other  representative  position,  the  covenants  are  modified 
and  limited.) 

The  grantor  covenants  with  the  grantee  that  he  has  the 
right  to  convey  the  said  lands  to  the  grantee  notwith¬ 
standing  any  act  of  the  grantor,  and  that  the  grantee 
shall  have  quiet  possession  of  the  said  lands  free  from 
all  encumbrances. 

And  the  grantor  covenants  with  the  grantee  that  he  will 
execute  such  further  assurances  of  the  said  lands  as 
may  be  requisite. 

And  the  grantor  covenants  with  the  grantee  that  he  has 
done  no  act  to  incumber  the  said  lands. 

And  the  grantor  releases  to  the  grantee  all  his  claims 
upon  the  said  lands. 

[See  p.  62  above.] 

Where  land  under  The  Registry  Act  is  sold,  the  purchaser  is  entitled 
to  have  these  covenants  included  in  his  deed,  unless  there  is  an  express 
agreement,  to  the  contrary.  As  well,  they  are  implied  in  every  convey¬ 
ance  by  The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1970,  c.  85, 
s.  23.  The  Short  Forms  of  Conveyances  Act,  R.S.O.  1970,  c.  435  provides 
by  incorporation  a  longer,  more  elaborate  wording  for  each.  No 
covenants  are  given  where  land  under  The  Land  Titles  Act  is  transferred; 
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none  are  included  in  the  form  of  transfer  specified  under  the  Act. 

Would  they  be  implied  under  The  Conveyancing  and  Law  of  Property  Act? 
This  question  is,  obviously,  not  of  much  significance,  except, 
perhaps,  in  a  situation  where  a  transferee  has  not  registered  his 
transfer,  and  is  cut  off  by  a  subsequent  registration.  One  case  has 
raised  this  problem:  Guest  v.  Cochlin  (1929),  64  O.L.R.  165;  there 
Riddell,  J.A.  stated,  "I  think  that  the  transferee  under  this  Act 
must  be  considered  to  be  in  at  least  as  high  a  position,  quoad  his 
transferor,  as  if  he  were  the  holder  of  a  contract  of  sale,  and 
entitled  to  the  usual  covenants." 

Considering  the  existence  of  the  Registry  System  and  Land  Titles, 
are  covenants  for  title  now  an  anachronism?  Why  should  we  continue 
to  impose  them  upon  vendors?  There  are  very  few  reported  cases  in 
Ontario  dealing  with  these  covenants,  and  only  a  couple  in  the  last 
50  years.  Is  this  an  indication  that  they  have  no  purpose  to  serve? 

These  materials  will  give  only  a  very  brief  glimpse  at  the  con¬ 
siderable  body  of  technical  law  that  has  grown  up  over  four  centuries 
concerning  these  covenants.  The  benefits  of  the  covenants  run  with  the 
land;  that  is,  they  are  enforceable  not  only  by  the  immediate  grantee, 
but  by  subsequent  purchasers  who  acquire  the  estate.  See  The  Convey¬ 
ancing  and  Law  of  Property  Act,  s.  23,  below,  and  Middlemore  v.  Goodale 
(1638),  79  E.R.  1033.  They  refer  only  to  acts  done,  or  encumbrances 
created,  by  the  grantor  himself  and  not  his  predecessors  in  title. 

This  limitation  is  not  suggested  by  the  abbreviated  forms  used  in 
deeds,  but  it  does  appear  in  the  extended  form  specified  by  The  Short 
Forms  of  Conveyances  Act.  The  only  remedy  is  damages,  except  in  the 
case  of  the  covenant  for  further  assurances.  The  measure  of  damages 
is  suggested  well  enough  in  the  passage  from  McGregor  on  Damages, 
below . 


The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1970,  c.  85. 


23.— ( I )  In  a  conveyance  made  on  or  after  the  1st  day  of  .Inly, 
I  ss,i,  t  here  shall,  in  the  eases  in  this  seetion  mentioned,  be  deemed 
• "  be  included,  and  t  here  shall  in  t  hose  eases  be  implied,  covenants 
lot  he  effect  in  this  section  stated,  by  the  person  or  bv  each  person 
u  Ik  i  conveys,  as  far  as  regards  the  subject-matter  or  share  thereof 
expressed  to  be  conveyed  by  him,  with  the  person,  if  one,  to  whom 
i  he  conveyance  is  made,  or  with  the  persons  jointly,  if  more  than 
one,  to  whom  the  conveyance  is  made  as  joint  tenants,  or  with 
each  of  the  persons,  if  more  than  one,  to  whom  the  conveyance  is 
made  as  tenants  in  common: 

1.  I  n  a  conveyance  for  valuable  consideration,  other  than  a 
mortgage,  the  following  covenants  by  the  person  who 
conveys,  and  is  expressed  to  convey  as  beneficial  owner, 
namely,  covenants  for, 

i.  right  to  convey, 
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QUESTION: 

Albert  owned  a  farm.  He  gave  an  easement  to  his 
neighbour,  Beth,  to  provide  access  to  a  spring.  Many 
years  later  he  agreed  to  sell  the  farm  to  Jack;  he  forgot 
to  mention  the  easement.  Their  agreement  was  on  a  standard 
form  similar  to  the  one  at  p.  8  above,  and  15  days  were 
given  to  search  title.  Jack's  lawyer  searched,  but  missed 
the  easement.  In  due  course  the  deal  was  closed;  the  deed 
to  Jack  contained  the  four  standard  covenants,  and  no 
exception  for  the  easement.  Then  Jack  discovered  the 
easement.  Can  he  recover  damages  from  Jack? 


NOTE: 


In  McAllister  v,  Patterson  (1974),  10  N.B.R.  (2d)  109  (N.B.S.C.) 
a  newspaper  advertisement  offered  100  acres  of  land  for  sale  at  $1,800. 
The  Plaintiff  visited  the  property  that  consisted  of  wooded  land  and  a 
small  camp,  and  entered  into  an  agreement  of  purchase  and  sale  with 
the  defendants.  On  January  3,  1970,  the  plaintiff  received  a 
warranty  deed  purporting  to  convey  100  acres.  The  deed  was  registered 
on  January  26,  1970,  but  it  was  dated  January  6,  1970.  In  the  spring 
of  1970,  a  neighbour  told  the  plaintiff  that  he  only  owned  50  acres, 
and  not  100.  The  defendants  thought  that  they  owned  100  acres; 
the  conveyance  to  them  had  purported  to  convey  100  acres. 

Cormier,  C.J.Q.B.D.: 

5  There  is  no  question  of  misrepresentation  or  fraud  on 

the  part  of  any  of  the  defendants.  However,  because  of  the 
warranty  deed,  the  plaintiff  has  a  right  of  action  against 
the  defendants,  the  Pattersons  and  Fleming  R.  McMackin, 
for  breach  of  covenant. 


7  The  plaintlr f  is  entitled  to  damages  from  the  Pat¬ 

tersons  and  Mr.  McMackin  for  breach  of  covenant  under  the 
warranty  deed  for  the  portion  of  land  which  he  was  entitl¬ 
ed  to  get  and  did  not  get.  The  value  of  land  not  convey¬ 
ed  would  be  the  measure  of  damages  which  he  should  recov¬ 
er.  According  to  the  authorities,  he  would  also,  if  ap¬ 
plicable,  be  entitled  to  any  special  damages  within  the 
contemplation  of  the  parties  at  the  time  of  the  conveyance. 
See  Bagley  v.  British  Columbia  Southern  Railway  Company 
(1918),  37  D.L.R.  733.  However,  there  are  no  such  special 
damages  established  here.  ...  I  find  that  a 

price  value  of  $20.00  per  acre  as  the  value  of  the  land 
which  the  plaintiff  should  have  received  through  the  con¬ 
veyance  in  question  is  reasonable.  Under  the  circumstanc¬ 
es,  I  would,  therefore,  allow  the  plaintiff  damages  of 
$1000.00,  that  is  to  say,  $20.00  per  acre  for  50  acres. 

« Judgment  for  the  plaintiff . 


QUESTION:  Do  you  agree? 


1159 


NOTE: 


It  is  not  always  easy  to  decide  whether  a  mortgagee  has  the 
"option"  to  refuse  future  advances,  even  in  the  absence  of  West  v. 

Wi 1 liams  style  complications.  The  usual  mortgage  contains  a  clause 
similar  to  the  following: 

THE  MORTGAGOR  agrees  that  neither  the  preparation,  execution 
nor  registration  of  this  Indenture  shall  bind  the  Mortgagee 
to  advance  the  money  hereby  secured,  nor  the  advance  of  a 
part  of  the  moneys  secured  hereby  bind  the  Mortgagee  to  ad¬ 
vance  any  unadvanced  portion  thereof,  but  nevertheless  the 
estate  hereby  conveyed  shall  take  effect  forthwith  upon  the 
execution  of  these  presents  by  the  said  Mortgagor,  and  the 
expenses  of  the  examination  of  the  title  and  of  this  mortgage 
and  valuation  are  to  be  secured  hereby  in  the  event  of  the 
whole  or  any  balance  of  the  principal  sum  not  being  advanced, 
the  same  to  be  charged  hereby  upon  the  said  lands,  and  shall 
be  without  demand  thereof,  payable  forthwith  with  interest 
at  the  rate  provided  for  in  this  mortgage,  and  in  default 
the  said  Mortgagee's  power  of  sale  hereby  given,  and  all 
other  remedies  hereunder  shall  be  exercisable. 

However,  a  mortgagee  often  agrees  in  a  commitment  letter,  usually 
supplied  well  before  the  execution  of  the  formal  mortgage  indenture,  to 
advance  the  amount  of  the  loan.  In  such  a  case,  the  definite  commitment 
may  be  held  to  override  the  apparent  option  reserved  in  the  mortgage  in¬ 
denture.  Such  an  interpretation  was  made  in  slightly  different  circum¬ 
stances  by  the  Ontario  Court  of  Appeal  in  C.M.H.C.  v.  Revenue  Properties 
et  al . ,  thus  far  reported  only  in  the  Blue  pages  of  7  O.R.  (2d)  part  7 
at  354. 

The  British  Columbia  Supreme  Court  (Munroe  J.)  has  also  held  that 
such  a  clause  as  that  reproduced  above,  does  not  always  give  a 
mortgagee  unfettered  discretion  to  withhold  future  advances.  Mr.  Justice 
Munroe  is  reported  to  have  held  that  such  a  clause  was  "obviously 
designed  to  protect  the  mortgagee  if  the  mortgagor  permits  impairment 
of  the  security  for  any  reason."  As  well,  the  mortgagor  was  "misled 
by  officers  of  the  mortgagee  as  to  the  true  effect  of  the  mortgage 
document,  and  it  would  be  inequitable  to  enforce  the  mortgage  in  the 
manner  contended  by  the  mortgagee":  First  National  Mortgage  Co.  Ltd,  v. 
Grouse  Nest  Resorts  Ltd,  et  al.,  thus  far  reported  only  in  The 
Advocate,  December  1975,  at  p.  475  (Vancouver,  S.C.  Registry  No.  30736/74). 
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NOTES  AND  QUESTIONS: 

This  section  was  passed  in  1894,  after  the  trial  judgment  in 
Pierce  v.  Canada  Permanent.  In  practice  mortgagees  making  future 
advances  search  before  making  each  advance.  They  are  concerned 
primarily  with  the  possibility  of  mechanic's  liens.  [The  problems 
raised  by  these  liens  are  illustrated  below.] 

In  1925  the  English  changed  their  minds  about  West  v.  Williams. 
The  Law  of  Property  Act,  15  $  16  Geo.  5,  c.  20,  provides: 

After  the  commencement  of  this  Act,  a  prior  mortgagee 
shall  have  a  right  to  make  further  advances  to  rank  in 
priority  to  subsequent  mortgages  (whether  legal  or 
equitable) - 

(a)  if  an  arrangement  has  been  made  to  that  effect 
with  the  subsequent  mortgagees;  or 

((b)  if  he  had  no  notice  of  such  subsequent  mortgages 
at  the  time  when  the  further  advance  was  made  by 
him;  or 

(c)  whether  or  not  he  had  such  notice  as  aforesaid, 
where  the  mortgage  imposes  an  obligation  on  him 
to  make  such  further  advances. 

This  subsection  applies  whether  or  not  the  prior  mortgage 
was  made  expressly  for  securing  further  advances. 


This  is  also  the  position  of  the  vast  majority  of  the  states  of  the 
United  States,  although  there  it  was  generally  reached  by  the  courts 
alone,  without  the  help  of  the  legislature.  Would  you  recommend  an 
amendment  to  section  72,  to  give  priority  to  obligatory  future  advances 
over  subsequent  mortgages?  Would  you  prefer  to  recommend  a  different 
amendment?  What  are  the  factors  to  be  considered? 

See  generally:  Griffith  and  Kipp,  Mortgages  to  Secure 
Future  Advances:  Problems  of  Priority  and  the  Doctrine 
of  Economic  Necessity  (1975),  46  Mississippi  L.J.  433 

Skipworth,  L.  Should _ Construction  Lenders  Lose  Out  on 

Voluntary  Advances  if  a  Loan  Turns  Sour?  (1977) ,  5 
Real  Estate  L.J.  221. 
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One  mortgage  lender  attempts  to  solve  the  problem  raised  in  the 
preceding  cases  by  requiring  borrowers  to  sign  this  direction: 

We  are  or  intend  to  become  the  registered  owners  of 
the  above-mentioned  land  subject  to  your  First  Mortgage 
thereon  as  detailed  above.  We  understand  that  the  con¬ 
veyance  of  the  said  land  to  us  has  been  or  will  be  regis¬ 
tered  prior  to  your  advancing  the  full  amount  of  the  moneys 
mentioned  in  and  to  be  secured  by  your  said  Mortgage. 

In  consideration  of  your  advancing  moneys  on  your  said 
Mortgage  whether  before  or  after  the  registration  of  the 
said  conveyance  to  us,  we  hereby  acknowledge  and  agree  that 
notwithstanding  any  provision  of  The  Registry  Act  and/or 
any  other  law  or  statute  to  the  contrary  all  moneys  advanced 
by  you  on  your  said  Mortgage  whether  before  or  after  the 
registration  of  the  said  conveyance  to  us  shall  have  full 
priority  over  our  interest  in  the  said  land  as  owners 
thereof. 

We  further  covenant  that  we  shall  not  encumber  the  said 
lands  until  the  total  amount  of  your  First  Mortgage  has  been 
advanced  in  full  and  in  the  event  that  any  such  encumbrance 
is  placed  against  the  said  lands  we  shall  immediately  pay  that 
amount  of  the  First  Mortgage  in  this  advance. 

We  hereby  irrevocably  authorize,  direct  and  instruct  you 
to  pay  the  full  amount  of  the  moneys  mentioned  in  and  to  be 
secured  by  your  said  Mortgage  to  or  according  to  the 
direction  of  the  Mortgagor  therein  named  and  this  shall  be 
your  good  and  sufficient  authority  for  so  doing. 

We  agree  that  this  letter  shall  be  conclusive  evidence 
of  the  priority  of  the  full  amount  of  your  said  Mortgage 
as  aforesaid. 


QUESTION: 


How  effective  is  this  device? 
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NOTE: 


In  Clark  v.  Supertest  Petroleum  Corp.  Ltd.  (1958),  14  D.L.R.  (2d) 

454  (Ont.  H.C.).  Donnelly,  the  owner  of  a  service  station  site,  entered 
into  an  agreement  with  Supertest.  He  executed  a  mortgage  of  the  property 
to  Supertest,  providing  for  repayment  by  instalments  over  a  period  of 
20  years.  It  gave  the  mortgagor,  Donnelly,  the  privilege  of  paying 
off  the  outstanding  balance  at  any  time,  except  $100,  which  was  to 
remain  unpaid  for  the  full  20  year  period.  At  the  same  time  Donnelly 
leased  the  property  to  Supertest,  who  in  turn  leased  it  back  to  him. 

The  lease  contained  a  first  refusal:  Donnelly  agreed  that  if  he  decided 
to  sell  and  received  a  bona  fide  offer,  he  would  give  Supertest  a 
chance  to  purchase  at  the  same  price.  In  the  lease-back  there  was  a 
provision  obligating  Donnelly  to  use  the  property  as  a  service  station 
only,  and  to  sell  only  Supertest  products.  The  documents  were  all 
registered. 

Four  years  later,  Clark  purchased  the  property  from  Donnelly, 
and  brought  an  action  for  a  declaration  that  he  was  entitled  to 
redeem  the  mortgage  on  payment  of  the  outstanding  balance,  and  that 
upon  redemption  he  would  hold  the  property  free  from  any  claim  by 
Supertest.  He  failed.  Why?  Why  did  Supertest’s  lawyers  use  the 
complicated  lease  and  lease-back  arrangement? 

The  mortgage  contained  an  acceleration  provision,  that  is,  a 
provision  according  to  which  the  outstanding  balance  secured  would, 
at  Supertest's  option,  become  due  upon  any  breach  of  the  mortgagor's 
obligations.  If  the  acceleration  clause  was  invoked,  and  the  balance 
paid  the  lease  and  the  lease-back  were  to  remain  in  full  force. 

Danis,  J.  stated  that  if  the  clause  was  invoked  and  payment  made,  the 
mortgagor  would  be  entitled  to  a  reconveyance  of  the  property  "in  the 
same  condition  as  it  was  when  he  mortgaged  it  ...  free  and  unencumbered 
by  any  tie  and  by  any  unexpired  term  of  the  lease".  (at  462) 

Do  you  agree? 


The  next  cases  discuss  some  of  the  problems  of  exclusive  dealing  - 
tied  selling  arrangements  that  some  oil  companies  insist  on  using  in 
their  agreements  with  independent  service  station  operators. 
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QUESTIONS: 

1.  Do  you  think  Viscount  Haldane  would  have  found  this  case 
quite  so  simple? 


2.  Can  a  mortgagee’s  option  to  purchase  the  mortgaged  property 
ever  be  "collateral"? 


3.  In  Kreglinger ,  a  collateral  option  which  affected  the  mortgaged 
property  after  redemption  was  valid;  is  there  any  more  than  a 
difference  in  degree  between  that  obligation  and  the  option  in 
Samuel  v.  Jarrah  Timber? 


NOTE: 


Samuel  v.  Jarrah  Timber  was  decided  in  1904,  a  year  after  Bradley  v. 
Carritt ,  a  case  virtually  overruled  in  Kregl inger .  In  Bradley,  a 
majority  of  the  House  of  Lords  held  that  an  obligation  in  a  mortgage 
did  not  survive  redemption  simply  because  it  affected  the  mortgaged 
property . 


NOTE: 

In  Re  Supreme  Court  Registrar  to  Alexander  Dawson  Inc.,  [1976] 

1  N.Z.L.R.  615  (S.C.N.Z.),  the  original  mortgage  had  been  given  in 
consideration  of  an  option  to  purchase  60  percent  of  the  subject 
property.  Although  the  option  was  later  released,  the  mortgagee  sub¬ 
sequently  purchased  the  property  at  a  registrar's  sale  held  pursuant 
to  the  mortgagee's  power  of  sale.  The  Court  was  asked  for  its  consent 
to  the  sale,  pursuant  to  s.  35  H(4)  of  the  Land  Settlement  Promotion 
and  Land  Acquisition  Act  1952.  Consent  was  given  as  the  Court  was 
satisfied  that  the  applicant  mortgagee  had  complied  with  the  Act, 
as  the  principal  sum  had  been  advanced  by  the  mortgagee  in  good 
faith  for  investment  purposes  or  in  the  ordinary  course  of  business 
of  the  mortgagee.  McMullin  J.  stated  that  if  it  had  been  necessary, 
he  would  have  held  that  even  though  the  mortgage  and  the  option  to 
purchase  were  in  separate  documents,  if  in  substance  they  formed  a 
single  and  undivided  contract,  there  would  have  been  a  clog. 
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In  Athabasca  Realty  v.  Lee  (1976),  67  D.L.R.  (3d)  272  (jAlta. 
S.C.),  the  dispute  concerned  an  agreement  whereby  an  employee  - 
purchaser  of  land,  agreed  to  resell  it  to  the  vendor  on  leaving  the 
latter's  employment.  Is  such  an  agreement  valid?  Is  the  agreement  a 
clog  on  the  equitable  right  of  redemption  if  contained  in  a  mortgage 
given  back  by  the  purchaser  at  the  time  he  buys  the  property? 


QUESTION: 

Albert's  farm  was  ripe  for  subdivision.  He  was  approached  by 
Cadfair,  a  developer.  Albert  was  willing  to  sell,  but  throughout 
the  negotiations  he  insisted  on  an  opportunity  to  spend  the  rest 
of  his  years  on  the  property.  He  wanted  an  option  to  purchase 
a  lot  on  a  hill  from  which  all  his  life  he  had  been  able  to 
survey  the  surrounding  area  for  miles  in  each  direction.  They 
came  to  an  agreement  which  involved  a  small  cash  payment  by 
Cadfair,  a  mortgage  back  to  Cadfair  for  the  balance  of  the 
purchase  price,  and  an  option  to  purchase  a  lot  given  by  Albert 
to  Cadfair.  (Do  not  worry  about  description,  price.  The 
Planning  Act .  or  the  rule  against  perpetuities;  probably  they 
all  can  be  overcome  by  careful  drafting.)  Is  the  option  valid? 


RE  MOORE  AND  TEXACO  CANADA  LTD.  (1965),  50  D.L.R.  (2d)  300*, 
[1965]  2  O.R.  253  (Ont.  H.C.) 

The  applicant  first  asks  an  order  Of  this  Court  declaring 
and  determining  that  the  option  between  the  mortgagor  ap¬ 
plicant  and  the  respondent  as  mortgagee  and  attached  to  such 
mortgage  is  null  and  void  and  not  binding  as  against  the 
applicant.  He  bases  this  claim  on  the  equitable  maxim  “once 
a  mortgage,  always  a  mortgage”  and  “any  stipulation  which 
re'-'t  rict s  or  clogs  the  equity  of  redemption  is  void”.  An  option 
given  as  a  cor.db  ion  to  the  granting  of  a  loan  constitutes  a 
clog  on  the  •  ty  of  redemption  and  is  repugnant  to  the 
rij  ht  of  the  m<  iV-O"  f  to  redeem  if  the  transaction  is  one  of 
loan  only.  The  remit,  *<:or  always  enjoys  the  right  to  redeem 
the  p  •■met  s  ,riven  a.^  security  therefor  and  a  Court  of  equity 
v.  Ml  grant  him  that  privilege  notwithstanding  a  provision  in 
the  (M.lraot  th  it  would  debar  him  therefrom.  The  right  to 
redeem  and  <  L  am  a  reconveyance  of  the  property  given  as 
security  exists  because  to  hold  otherwise  would  be  repugnant 
to  the  p  inciple  of  a  loan  and  the  true  intentions  of  the  par¬ 
ties.  The  mortgagee  is  not  allowed  to  provide  at  the  time  of 
making  the  loan  some  circumstance  whereby  the  equity  of 
redemption  is  discharged  and  the  conveyance  becomes  absolute. 
However,  it  must  be  clear  that  the  transaction  is  one  of  mort¬ 
gage  loan  before  such  principle  is  applicable. 
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QUESTIONS 


1)  John  gave  a  mortgage  to  Barb.  Then  John's  financial 
affairs  took  a  downward  turn;  William  obtained  a 
judgment  against  him,  and  filed  an  execution.  Some 
time  afterwards,  Barb  persuaded  John  to  release  his 
equity  of  redemption.  John  executed  a  quit-claim 
deed  to  Barb.  Describe  the  result. 

2)  Mathew  gave  a  mortgage  to  Clay;  from  the  outset  he 
had  difficulty  in  making  the  payments.  He  was 
usually  in  arrears,  despite  continual  pressure 
from  Clay.  Eventually  they  came  to  an  agreement; 
Mathew  gave  a  quit-claim  deed  to  Clay,  and  received 
in  return  an  option  to  purchase  the  property  at  any 
time  within  the  next  two  years.  Time  was  of  the 
essence.  As  part  of  the  same  transaction,  Clay 
leased  the  property  to  Mathew  for  two  years.  The 
two  years  passed.  Then,  about  a  month  afterwards, 
Mathew  knocked  on  Clay's  door  and  tendered  the 
purchase  price  specified  in  the  option.  Clay 
refused;  he  stated  that  he  owned  the  property 

and  that  he  had  been  making  arrangements  to  take 
possession.  Advise  Mathew.  What  further  facts 
do  you  wish  to  know? 


NOTE: 


Can  a  mortgagee  provide  that  on  any  sale  of  the  property  by 
the  mortgagor,  the  mortgage  debt,  shall  become  payable  immediately? 

Can  a  mortgagee  reserve  a  right  to  approve  purchasers  or  require 
payment  in  full?  Many  lenders'  standard  form  mortgages  contain  one  or 
other  of  these  "due  on  sale  clauses". 


In  Royal  Bank  v.  Freeborn,  [1975]  W.W.D.  84  (Alta.  S.C.),  the 
defendants  became  registered  owners  of  a  property  subject  to  a 
mortgage  given  to  the  plaintiff  by  the  previous  landowners.  The 
mortgage  contained  a  clause  requiring  that  any  sale  must  be  approved 
by  the  plaintiff.  The  defendants  went  into  possession  but  the 
plaintiffs  refused  to  accept  payments  and  refused  to  consent  to  the 
sale.  The  plaintiff  demanded  payment  in  full  of  the  mortgage  and 
brought  an  action  for  the  balance.  Turcotte  C.D.C.J.  stayed  the 
action  as  long  as  the  defendants  were  not  in  arrears  of  the  monthly 
payments  due  under  the  mortgage. 
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Compare  Royal  Bank  v.  Freeborn  with  Bahnsen  v.  Hazelwood,  [1960] 
O.W.N.  155  (C.A.),  where  the  Court  held  a  clause  providing  that  any 
purchaser  had  to  be  approved  by  the  mortgagee  to  be  a  restraint  on 
alienation  and  void. 


In  Tucker  v.  Lassen  Savings  and  Loan  Association  (1974) ,  526 
P  2d  1169,the  California  Supreme  Court  held  a  "due-on-sale" 
acceleration  to  be  an  unreasonable  restraint  on  alienation  in  cases 
where  the  lender's  security  interest  in  the  property  is  not  actually 
threatened  by  an  assignment  or  encumbrance  of  the  real  estate. 


See:  Williams:  "Tucker  v.  Lassen:  Due-on-Sale  Clauses  in  Land 

Sale  Contracts  -  A  Victory  for  the  Consumer- Buyer"  (1975),  11 
Cal.  West.  L.  Rev,  578 . 

Wolf,  "Beyond  Tucker  v.  Lassen.  The  Future  of  the  Due-on-Sale 
Clause  in  California"  (1975),  27  Hastings  L.  Rev.  475. 
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In  view  of  the  fact  there  is  not  sufficient  evidence  before 
us  to  indicate  whether  the  copy  of  the  computer  statement 
is  based  on  the  proper  interest  factor  having  been  used  in 
order  to  compute  the  amount  of  money  required  for  principal 
and  interest  to  pay  off  the  mortgage  in  full,  the  matter  will 
have  to  be  remitted  for  consideration  and  such  remission  will 
be  to  a  County  Court  Judge  other  than  the  learned  County 
Court  Judge  who  heard  the  original  application  in  order  to 
determine  the  amount  of  money,  if  any,  required  to  constitute 
payment  in  full  of  the  mortgage.  The  parties  will,  of  course, 
he  obliged  to  present  to  him  the  proper  evidence  upon  which 
such  a  determination  can  be  made. 

In  view  of  the  reasons  given  above,  and  the  small  amount 
of  money  involved,  it  is  to  be  hoped  that  the  parties  can  agree 
on  such- amount  without  resorting  to  further  litigation  in  order 
to  determine  the  amount.  In  so  lar  ao  tiie  matter  of  costs  is 
concerned,  it  is  our  feeling  that  having  regard  once  again  to 
the  i,m:dl  amount  involved  in  this  matter,  costs  of  this  appeal 
and  of  the  proceedings  in  the  Court  below  should  be  fixed  at 
$100  plus  disbursements  actually  made.  The  costs,  of  course, 
are  to  the  appellants. 


NOTE: 


Many  other  "mortgage  advantages"  have  been  held  not  to  be 
"allowances  of  interest"  so  as  to  make  repayments  of  the  advantage 
and  principal,  "blended  payments".  See  for  instance.  Commonwealth 
Savings  Plan  Ltd,  v.  Triangle  "C"  Cattle  Co.  Ltd,  and  Pozzobon 
(1966),  55  W.W.R.  52,  in  which  the  British  Columbia  Court  of  Appeal 
held  that  a  cost  of  living  escalation  clause  did  not  constitute  an 
"allowance  of  interest"  within  the  meaning  of  section  6. 


NOTE: 


Where  instalment  mortgage  payments  contain  elements  of  principal 
and  elements  of  interest  (as  well,  sometimes,  as  elements  of  additional 
charges  -  taxes,  mortgage  expenses),  the  calculation  of  the  amount  of 
each  instalment  to  be  allocated  to  each  element,  and  the  calculation 
of  the  balance  of  principal  owing  on  the  mortgage  loan  at  any  given 
point  in  time,  is  rarely  easily  accomplished.  Most  lawyers  avoid 
the  difficulty  by  purchasing  amortization  schedules  from  computer 
services.  The  lawyer  provides  the  computer  company  with  information 
about  the  initial  principal,  interest  rate,  mode  of  calculation  of 
interest  (yearly  or  half-yearly)  term  and  amortization  period  of  the 
mortgage,  and  amount  of  monthly  payments,  and  for  a  modest  fee 
(currently,  approximately  $1.25)  receives  a  chart  showing  how  each 
payment  is  allocated  [how  much  is  applied  to  interest,  how  much 
(little)  to  principal]  and  the  balance  due  on  principal  when  each 
payment  is  made,  over  the  entire  term  of  the  mortgage. 


1243 


The  difficulty  in  attempting  to  make  such  calculations  without 
electronic  assistance  was  recently  illustrated  in  Re  Miglinn  and 
Castleholm  Construction,  [1975]  5  O.R.  (2d)  444  (C.A.),  in  which  the 
Ontario  Court  of  Appeal  accepted  the  evidence  of  an  actuary  who 
testified  that  the  mode  of  calculation  used  by  many  lawyers  who  had 
been  making  their  own  calculations,  yielded  an  effective  interest 
rate  greater  than  that  stipulated  in  the  mortgage  documents. 


E.  Schneider,  Note  on  Calculation  of  Interest 


Bradley  needs  to  borrow  $10,000.  He  approaches  Michael,  who 
offers  to  lend  Bradley  the  money  at  12%  per  annum,  calculated  in 
advance,  with  equal  monthly  payments  for  three  years.  Bradley, 
being  a  cautious  consumer,  also  approaches  Holly,  who  offers  to 
lend  him  the  money  at  18%  per  annum  calculated  yearly  not  in  advance. 
Armed  with  these  two  lending  proposals,  Bradley  then  approaches  you, 
his  lawyer,  to  ask  which  scheme  will  be  cheaper  for  him  to  enter  into. 
What  advice  should  you  give  him? 


Michael's  proposal: 


Amount  advanced 

12%  interest  calculated  in  advance: 

$1,200  per  year  for  3  years 
Total  amount  to  be  repaid 


$  10,000 

$  3,600 

$  13,600 


Monthly  payment  $13,600 

36 


$  377.78 


Holly's  proposal : 


To  solve  Holly's  proposal  we  must  use  the  standard  formula 
for  summing  a  geometric  series.  The  formula  is: 


P 


(1-r) 

(l-rn) 


p  is  the  monthly  payment 

a  is  the  amount  advanced,  i.e.  $10,000 

n  is  the  total  amount  of  the  payments  to  be  made,  i.e. 

12  payments  a  year  for  3  years,  or  36  payments 
r  is  the  common  ratio  of  the  terms 
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NOTE: 


In  Vancouver  City  Saving  Credit  Union  v.  Chambers  (1975)  ,  59 
D.L.R.  (3d)  753  (B.C.S.C.),  the  mortgage  contained  an  interest 
indemnity  clause  permitting  the  mortgagee  to  collect  and  retain  out 
of  the  proceeds  of  any  sale,  after  default,  an  amount  equal  to  three 
months'  interest.  Bouck,  J.  held  that  the  clause  was  not  enforceable 
because  it  amounted  to  a  penalty.  The  penalty  stigma  could  be 
avoided  only  by  stipulating  a  high  rate  of  interest  and  permitting 
an  interest  rebate  for  prompt  payment.  The  clause  also  contravened 
section  8  of  the  Interest  Act  as  it  was  a  "rate  of  interest  . . . 
exacted  in  arrears  . . .  that  has  the  effect  of  increasing  the  charge" 
on  the  arrears . 


NOTE: 


In  East  Marstock  Lands  Ltd.  v.  Tomell  Investments  Ltd.  (1975), 

8  O.R.  (2d)  396  (H.C.J.)  (aff'd.  S.C.C.  June  24,  1977),  Galligan,  J. 
held  that  a  clause  similar  to  the  clauses  considered  in  Tapio  and 
Glinert  above,  was  penal  in  the  circumstances  of  the  case  before  him. 
He  said  (at  398) : 


In  my  opinion,  if  Hast  Marstock  Lands  Limited  is  required 
to  pay  a  bonus  equal  to  three  months’  interest,  such  payment 
would  have  the  effect  of  increasing  the  charge  on  the  arrears 
beyond  the  rate  of  interest  payable  on  the  principal. 

In  this  case,  the  interest  payments  are  approximately  six 
months  in  arrears.  For  the  sake  of  illustration,  I  propose  to 
assume  that  the  interest  payments  are  in  arrears  for  six 
months.  The  arrears  of  interest  therefore  amount  to  $.>6,000. 
A  bonus  equal  to  three  months’  interest  on  the  principal  money 
amounts  to  $18,000.  The  bonus  therefore  amounts  to  50  O'  of 
the  arrears.  The  rate  of  interest  payable  upon  principal  money 
is  160.  It  is  my  opinion  therefore  that  the  bonus  clause  in 
this  mortgage  has  the  effect  of  increasing  the  charge  op 
arrears  of  interest  beyond,  and  substantially  beyond,  the  rate 
of  interest  payable  on  principal  money,  and  therefore  is  in 
violation  of  s.  8  of  the  Interest  Art. 

I  specifically  refrain  from  making  any  decision  as  to  the 
validity  of  this  type  of  bonus  clause  in  a  mortgage  when,  in 
the  particular  circumstances  of  a  given  case  having  regard  to 
the  amount  of  arrears,  the  amount  of  the  three  months’  bonus 
would  not  have  the  effect  of  charging  a  greater  rate  of  interest 
on  the  arrears  than  the  rate  set  oiit  for  principal  money. 
Accordingly,  I  do  not  think  it  appropriate  for  me  to  make 
any  comment  upon  Levy  r.  Hookshnn  (1981),  40  O.W.N.  187, 
[1981]  2  W.W.R.  1007:  Tapio  r.  Ka.iander,  [1905]  1  0.11.  481, 
48  D.L.R.  (2d)  802;  and  (it inert  v.  Kosztoirniak  et  at.,  [1972] 
2  O.R.  284,  25  D.L.R.  (8d)  890. 
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NOTE: 


The  Supreme  Court  of  Canada  recently  held  that  the  words  "fine 
or  penalty  or  rate  of  interest"  in  s.  8  of  the  Interest  Act  should 
be  construed  as  going  beyond  "interest",  in  the  sense  of  the  daily 
accruing  cost  of  a  loan,  so  as  to  include  any  provision  which 
operates  to  penalize  default.  There,  a  clause  in  a  mortgage  re¬ 
quiring  payment  by  the  mortgagor  of  a  15%  "indemnity"  to  the  mortgagee 
in  respect  of  the  mortgagee’s  costs  of  instituting  legal  proceedings 
was  held  invalid  under  s.  8: 

Les  Immeubles  Fournier  Inc.  et  al.  v.  Construction  St. 

Hilaire  Ltee  (1975),  52  D.L.R.  (3d)  89  (S.C.C.) 


NOTE: 


The  question  of  the  constitutionality  of  s.  8  was  not  argued  in 
Les  Immeubles  Fournier  and  Pigeon  J.  expressly  said  that, 

"...  [In]  my  view  we  should  not  in  any  way  here  decide 
on  the  extent  of  the  federal  power  concerning  interest" 

(at  98) . 


The  judgment  of  the  minority  in  Les  Immeubles  Fournier  (supra) 
(De  Grandpre  J. ,  Martland,  Judson,  and  Ritchie,  JJ .  concurring)  noted 
that  it  had  been  necessary  to  consider  the  division  of  legislative 
authority,  the  "point  of  departure"  would  have  been  the  following 
passage  from  Falconbridge : 


Mortgages,  generally  speaking,  come  within  “property  and  civil 
rights  in  the  province”  (c),  and  for  the  present  purpose  difficulty 
arises  only  where  interest  and  mortgages  impinge  on  each  other. 
The  natural  division  between  the  legislative  authority  of  the  Domin¬ 
ion  and  that  of  the  provinces  would  appear  to  be  (1)  to  assign  to  the 
Dominion  the  power  to  legislate  in  relation  to  usury  and  the  rate  of 
interest  generally,  including  the  right  to  require  that  the  rate  of  in¬ 
terest  shall  be  stated  clearly  in  a  mortgage  securing  the  repayment 
of  a  loan  with  interest  and  the  power  to  prescribe  the  rate  of  inter¬ 
est  payable  in  cases  where  the  rate  is  not  specified  in  a  mortgage, 
and  (2)  to  assigp  to  the  provinces  the  power  to  legislate  in  relation 
to  the  time  and  terms  of  redemption  of  a  mortgage,  including  the 
power  to  provide  upon  what  terms  a  mortgage  shall  be  redeemable 
after  a  given  period  or  after  maturity,  even  though  the  terms 
prescribed  involve  the  payment  of  interest  in  lieu  of  notice. 
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estopped  by  a  receipt  in  or  endorsed  on  a  mortgage  from 
denying,  as  against  an  assignee  who  took  the  mortgage  for 
value,  in  good  faith,  and  without  notice  of  any  defect,  that  the 
full  amount  had  been  advanced. 

Although  Manley  v.  London  Loan,  supra,  is  sometimes 
referred  to  as  holding  the  contrary,  the  basis  of  that  case  was 

that  the  assignee  had  notice  that  the  full  amount  had  not  been 
advanced. 

In  the  present  case,  the  plaintiffs  not  only  executed  the 
mortgage,  ex.  5,  which  contained  an  acknowledgement  of 
receipt  of  $2,450.  They  also  signed  ex.  4,  in  which  they 
expressly  acknowledged  that  the  full  amount  of  $2,450  and 
interest  from  October  15,  1959,  was  owing. 

As  against  the  mortgagee,  these  acknowledgements  would 
not  have  any  effect,  but  the  assignee  taking  in  good  faith, 
for  value  without  notice,  had  a  better  equity  than  the  equity 
of  the  plaintiffs,  and  is  protected  by  the  statutory  rule  as  well 
as  by  the  rule  in  equity  apart  from  the  statute. 

The  defendant  company’s  charter  was  cancelled  on 
November  8,  1966,  pending  this  action,  but  by  s.  326a  [enacted 
1962-63,  c.  24,  s.  12]  of  the  Corporations  Act,  R.S.O.  1960, 
c.  71,  the  company  continues  in  existence  for  the  purpose  of 
the  completion  of  these  proceedings. 

By  virtue  of  s.  2(d)  of  the  Unconscionable  Transactions 
Relief  Act,  the  defendant  company  should  be  ordered  to 
indemnify  the  plaintiffs  against  all  liability  to  the  defendant 
Ann  King  under  the  mortgage  over  and  above  the  amount 
found  due  as  above,  including  the  defendant  Ann  King’s  costs 
in  this  action,  since  it  was  reasonable  for  the  plaintiffs  to 
add  her  as  a  defendant.  Judgment  accordingly.  The  question 
of  costs,  other  than  those  of  Ann  King,  is  reserved  for  further 
submission  by  counsel. 


See  also  Cityland  and  Property  [Holdings)  Ltd,  v.  Dabrah,  [1967] 
2  All  E.R.  639;  [1968]  Ch.  166  in  which  Goff,  J.  found  the  stated 
rate  to  be  unconscionable,  and  therefore  restructured  the  transaction 
to  provide  fair  interest  on  that  sort  of  security. 


NOTE: 


A  recent  case  discussing  the  reopening  of  a  transaction  under  the 
Unconscionable  Transactions  Relief  Act  is  Adams  v.  Fahrngruber  (1975) , 

10  O.R.  (2d)  96  (H.C.J.).  Relief  was  conditioned  upon  finding  that  the 
cost  of  the  loan  was  excessive  and  that  the  transaction  was  harsh  and 
unconscionable.  Unconscionability  was  confined  to  cases  where  the  terms 
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of  the  bargain  were  grossly  unfair  and  were  procured  by  the  one  party's 
taking  advantage  of  the  other's  weakness  or  necessity.  In  Adams  v . 
Fahrngruber,  no  relief  was  possible:  the  borrower  had  no  urgent  need 
of  the  money;  there  was  no  inequality  between  the  parties;  the  plaintiff 
had  made  no  attempt  to  borrow  the  money  elsewhere,  and  could  not  show 
that  defendant's  rate  was  exorbitant. 

See  also  Krocker  v.  Midtown  Mortgage  and  Loans  Ltd.  (1975),  52 
D.L.R.  (3d)  286  (Alta.  S.C.),  where  relief  was  granted  under  the 
Unconscionable  Transactions  Act,  R.S.A.  1970,  c.  377.  The  mortgagor 
borrowed  money  at  a  rate  of  interest  that  was  more  than  double  the 
rate  available  to  him  elsewhere.  As  there  was  "no  risk"  involved,  the 
excessive  interest  rate  alone,  was  some  evidence  that  the  transaction 
was  harsh  and  unconscionable. 

However,  if  the  mortgagor  cannot  obtain  a  loan  anywhere  else 
at  a  lesser  rate,  the  rate  will  not  readily  be  held  to  be  excessive. 
Wetter  v.  Nasgowitz  (1973),  54  D.L.R.  (3d)  766  (B.C.C.A.).  [The 
Court  noted  that  inflation  must  be  taken  into  account  in  determining 
what  is  excessive,  especially  when  comparing  rates  held  to  be  uncon¬ 
scionable  in  earlier  cases.] 


(ii) 


NOTE: 


Reconsider  the  effect  of  The  Business  Practices  Act,  S.O.  1974, 
C.  131  (pages  165-167  above)  on  mortgage  lending  transactions.  How 
could  borrowers  such  as  the  Collins  (see  Collins  v.  Forest  Hill 
Investments ,  above)  make  use  of  that  Act? 

(iii)  Small  Loans  Act,  R.S.C.  1970,  C.  S-ll 


3.  (1)  No  money-lender  shall,  in  respect  of 
any  loan,  directly  or  indirectly,  charge,  exact 
or  receive,  or  stipulate  for  the  payment  by 
the  borrower  of,  a  sum  of  money  as  a  result 
of  the  payment  of  which  the  cost  oi  the  lot  r. 
exceeds  ar.  amount  equivalent  to  the  amount 
or  rate  prescribed  by  this  section,  and  any 
money-lender  who  enters  into  a  transaction 
iq  con:  avention  of  this  section,  is  guilty  of 
an  offence  *nd  is  liable  on  summary  conviction 
to  a  fine  not  exceeding  one  thousand  dollars 
or  'o  imprisonment  for  a  term  not  exceeding 
one  vear  or  to  both. 

(2)  The  cost  of  a  loan  shall  not  exceed  the 
aggregate  of 

(a)  two  per  cent  per  month  on  any  part  of 


the  unpaid  principal  balance  not  exceeding 
three  hundred  dollars, 

(6)  one  per  cent  per  month  on  any  part  of 
the  unpaid  principal  balance  exceeding 
thret  hundred  dollars  but  not  exceeding 
one  thousand  dollars,  and 
(c)  one-half  of  one  per  cent  per  month  on 
any  remainder  of  the  unpaid  principal 
balance  exceeding  one  thousand  dollars. 

(3)  Where  a  loan  of  five  hundred  dollars  or 
less  is  made  for  a  period  greater  than  twenty 
months  or  where  a  loan  exceeding  five 
hundred  dollars  is  made  for  a  period  greater 
than  thirty  months,  the  cost  of  the  loan  shall 
not  exceed  one  per  cent  per  month  on  the 
unpaid  principal  balance  thereof. 

(4)  Where  a  money-lender  has  made  a  loan 
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hhiinc  of  action  appears  to  him  most  advantageous.7  As  another  alter¬ 
natin',  lie  may,  if  he  chooses,  maintain  an  action  at  once  against  parties 
si  >  oiidarily  liable. H  Oppressive  as  it  may  sometimes  appear,  the  right  to 
;n  celt  i  ate  has  usually  been  regarded  as  neither  a  penalty  nor  forfeiture.* 
Most  of  the  litigated  problems  coming  up  under  acceleration  clauses 
fall  into  a  few  broad  categories.  Attempted  exercise  of  the  option  by 
the  mortgagee  raises  the  question  whether  he  has  elected  in  time  or  not, 
and  under  what  circumstances  he  must  notify  the  mortgagor  that  he  in¬ 
tends  to  accelerate  the  entire  debt.  Then  there  are  the  problems  arising 
out  of  the  possible  defenses  of  the  mortgagor — whether  the  conduct  of  the 
mortgagee  amounts  to  a  waiver  of  his  right  to  accelerate;  under  what  cir¬ 
cumstances  the  mortgagor  can  use  tender  of  payment  after  default  as  a 
defense;  other  equitable  defenses  such  as  fraud,  accident,  hardship  and 
mistake.  There  is  also  the  important  matter  of  the  time  of  the  running 
of  the  statute  of  limitations,  some  aspects  of  which  are  a  steady  source  of 
litigation. 


NOTE: 


One  might  well  consider  that  an  acceleration  clause  is  in  the 
nature  of  a  penalty  to  compel  payment  in  accordance  with  the  terms 
of  the  mortgage.  Analogising  to  a  clause  in  a  contract  for  the  sale 
of  land  providing  for  the  forfeiture  of  instalment  payments  already 
made  on  default  by  the  purchaser,  one  might  conclude  that  such  a 
clause  is  penal  and  therefore  void. 

The  first  response  of  the  Chancery  Court  of  Upper  Canada  to 
acceleration  clauses  was  just  that.  The  clause  was  held  to  be  in 
the  nature  of  a  penalty  against  which  a  Court  of  Equity  might  relieve 
by  restraining  the  mortgagee's  action  at  law  to  recover  the  mortgage 
debt  [Knapp  v.  Cameron  (1858),  6  Gr.  559].  In  that  case,  the  mortgage 
matured  in  five  years  but  provided  for  the  acceleration  of  the  time 
for  payment  of  the  principal  if  default  in  the  payment  of  interest 
continued  for  ten  days. 

Blake  C. ,  analogized  to  an  old  line  of  cases  where  it  had  been 
held  that  when  the  mortgagor  covenanted  to  pay  interest  at  4%,  to 
be  raised  on  any  default  to  5%  per  annum,  the  agreement  to  raise  the 
interest  was  a  penalty  to  secure  the  rate  actually  contracted  for. 

In  the  instant  case,  he  regarded  the  substance  of  the  agreement  between 
the  parties  to  be  that  the  mortgage  money  would  be  paid  in  five  years. 
The  acceleration  clause  operated  as  "a  penalty  to  secure  the  punctual 
performance  of  the  actual  contract". 
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However,  it  is  now  clear  in  Ontario  that  an  acceleration  clause 
will  not  be  classified  as  a  penalty  provision  and  that  it  is 
enforceable.  The  English  decision  of  Sterne  v.  Beck  (1863),  46  E.R. 
236  (C.A.),  has  been  followed. 

In  the  Sterne  case,  the  English  Court  of  Appeal  took  a  laissez- 
faire  approach  to  the  problem.  Knight  Bruce,  L.J.  held  that: 

. . .  (The  deed)  did  not  provide  that  the  amount  payable 
should  be  increased  but  only  provided  that  instead  of 
being  paid  at  future  periods  with  interest  up  to  these 
periods,  it  should  become  payable  at  once,  with  interest 
up  to  that  time.  To  a  proviso  of  such  a  nature,  none 
of  the  principles  of  equity  relating  to  relief  in  the 
case  of  penalties  are  ...  applicable, (at  p.  238) 


Relief  from  the  penal  aspects  of  acceleration  clauses  was 
sometimes  provided  by  The  Short  Forms  of  Mortgages  Act  and  The 
Supreme  Court  of  Ontario  Rules  of  Practice,  reproduced  below: 


The  Short  Forms  of  Mortgages  Act,  R.S.O.  1970,  c.  437,  s.  2(1) 

2. —  ( I )  Whore  a  mortgage  of  land,  made  according  to  the  form 
set  forth  in  Schedule  A,  or  any  other  mortgage  of  land  expressed  to 
Im*  made  in  pursuance  of  this  Act,  or  referring  thereto,  contains 
an>  of  t  he  forms  of  words  contained  in  ( 'olumn  One  of  Sc  hedule  B, 
and  distinguished  by  any  number  therein,  the  mortgage  has  the 
same  effects  as  if  it  contained  the  form  of  words  in  Column  Two  of 
Schedule  B  distinguished  by  the  same  number  as  is  annexed  to  the 
form  of  words  used  in  the  mortgage;  but  it  is  not  necessary  in  any 
such  mortgage  to  insert  any  such  number. 


16.  Provided 
that  in  default  of 
t  he  payment  of  the 
interest  hereby  se¬ 
cured,  the  principal 
hereby  secured 
shall  become  paya¬ 
ble. 


l(»  Provided  always,  and  it  is  hereby  further  ex¬ 
pressly  declared  and  agreed  by  and  lielween  the  parties 
to  these  presents,  that  if  any  default  shall  at  any  tune 
hnp|>en  to  l*e  made  of  or  in  I  he  pay  mi  nt  of  t  he  interest 
money  hereby  secured  or  mentioned  or  intended  so  to 
Is',  or  any  part  thereof,  then  and  in  such  ease  the 
principal  money  hereby  secured  or  mentioned,  or  in¬ 
tended  so  to  lie,  and  every  part  thereof,  shall  forthw  ith 
become  due  and  payable  in  like  manner  and  with  the 
like  eonseijuenees  and  effects  to  till  intents  and  pur¬ 
poses  whatsoever,  as  if  the  time  herein  mentioned  for 
payment  of  such  principal  money  had  fully  come  and 
expires),  but  that  in  such  ease  the  said  mortgagor,  his 
heirs,  executors,  administrators,  successors  or  assigns 
shall  on  payment  of  all  arrears  under  these  presents, 
with  lawful  costs  and  charges  in  that  ttchalf.  at  any 
time  liefore  any  judgment  in  the  premises  recovered  or 
within  such  tune  as,  by  the  practice  of  the  Supreme 
( 'ourt.  relief  therein  eon  hi  lie  obtained  lie  relieved  from 
the  eonsetpienees  of  non  payment  of  so  much  of  the 
money  secured  by  these  presents,  or  mentioned,  or 
intended  so  to  be,  as  may  not  then  have  '* ,  miir 
payable  by  reason  of  lapse  of  time 
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from  the  consequences  of  non-puymeiit  of  ho  much  of  the  * 
money  secured  by  these  presents,  or  mentioned,  or  intended 
so  to  be,  us  may  not  then  have  become  payable  by  reason  of 
lapse  of  time”.  The  effect  of  s.  20  of  the  Mortgages  Act 
and  the  extended  form  of  Short  Form  of  Mortgages  Act  clear¬ 
ly  is  to  restore  to  the  appellants  on  the  payment  of  the  speci¬ 
fied  arrears  all  rights  for  which  they  had  contracted,  includ¬ 
ing  the  right  of  renewal.  I  further  add  that  in  view  of  the 
fact  that  subsequent  to  the  making  of  the  Master’s  report,  the 
respondent  having  been  paid  all  the  arrears  which  had  been 
brought  about  by  the  lapse  of  time  it  would  have  been 
necessary  for  the  respondent  to  have  returned  to  the  Master's 
Office  for  the  taking  of  a  now  account  before  he  could  have 
proceeded  to  enforce  his  judgment  and,  in  my  view,  had  he 
then  returned  prior  to  August  31,  1961,  at  the  date  upon 
which  the  appellants  made  their  request  for  the  renewal  of 
the  mortgage,  the  Master  would  have  made  a  report  finding 
that  at  that  time  by  virtue  of  the  provisions  of  the  Mortgages 
Act  there  was  no  amount  due  under  mortgage. 

Even  if  there  had  been  a  merger  in  the  judgment  of  the 
rights  under  the  mortgage  this,  in  our  opinion,  does  not 
permanently  extinguish  all  the  rights  of  the  appellants  under 
the  mortgage.  After  payment  of  all  the  arrears,  which  had 
become  arrears  by  the  effluxion  of  time  only,  the  appellants 
were  restored  to  the  same  position  that  they  were  in  before 
default.  The  respondent,  having  been  paid  all  the  arrears 
which  are  provided  for  in  the  Mortgages  Act,  cannot  say  that 
there  continues  a  sufficient  default  to  make  inoperative  the 
clause  in  the  mortgage  by  which  the  appellants  have  the  right 
to  claim  an  extension  for  a  further  period  of  five  years. 

The  appeal  will  be  allowed  with  costs,  the  judgment  ap¬ 
pealed  from  will  be  varied  accordingly:  the  appellants  will 
have  the  costs  of  the  motion. 

Appeal  allowed. 


[Section  20  is  now  Section  21  of  the  present  Act.  RMle  612 
is  now  Rule  611.] 


NOTE: 


The  argument  that  an  acceleration  clause  is  penal  and  therefore 
void  may  be  available  in  some  cases.  For  instance,  in  Wanner  v. 

Caruana ,  [1974]  2  N.S.W.L.R.  301  (Equ.  Div.)  a  mortgage  provided  that 
if  the  mortgagor  should  default  in  payment  or  if  the  mortgagor  should 
sell  his  interest,  all  of  the  principal  together  with  all  of  the 
interest  which  would  be  owed  if  the  mortgage  loan  were  to  run  its 
full  term,  would  be  due  forthwith.  Street,  C.J.,  held  the  acceleration 
clause  void.  It  purported  to  make  the  mortgagor  liable  to  pay  interest 
not  yet  accrued  and  was  therefore  properly  classified  as  a  penalty 
clause  despite  the  unobj ectionability  of  acceleration  clauses 
generally. 
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The  object  of  annexation  of  the  stoves  was  that  they  be  sup¬ 
plied  with  gas,  and  of  the  refrigerators  that  they  be  supplied 
with  electricity.  In  both  cases  the  object  of  the  annexation  was 
the  enjoyment  of  the  chattels,  and  not  to  improve  the  apartment 
property. 

It  was  held  in  Letcher  v.  Nurse  (1929),  37  O.W.N.  22,  in  an 
action  between  the  mortgagee  and  the  purchaser  of  an  equity 
of  redemotion,  who  had  installed  an  electric  stove  after  the 
mortgage  was  given,  that  the  electric  stove,  attached  and  re¬ 
moveable  (as  were  the  refrigerators  above  mentioned)  was  not 
a  fixture.  In  Ur  Iloncbcrtj  (1928),  33  O.W.N.  432.  it  was  held 
th.it  a  cash  register  electrically  operated  and  attached  in  t ho 
sji me  way  was  not  a  fixture.  In  the  case  of  Uoht.  Simnson  Co. 
v.  Fnrnrlt,  His  Honour  .Judge  Maedonell  held  that  an  electric 
refrigerator  is  not  a  fixture.* 

There  is  little  essential  difference  between  an  electric  stove  and 
a  gas  stove,  lloth  are  essential  articles  of  domestic  use. 

Considerable  evidence  was  given  as  to  the  difficulty  of  leasing 
apartments  whirl)  have  not  refrigerators  and  gas  stoves,  and  I 
find  from  the  evidence  that  it  was  practically  impossible  to 
lease  the  apartments  referred  to  without  stoves  and  refriger¬ 
ators.  I  find  that  this  fact,  together  with  the  slight  attachment, 
is  not  sufficient  to  make  these  articles  fixtures.  It  indicates  that 
those  who  lease  such  apartments  expect  to  find  them  partially 

lurni'hed.  The  plaintiff  stated  that  one  tenant  brought  a  re¬ 
frigerator  with  her,  and  would  take  it  away  when  her  tenancy 
expired. 

For  the  above  reasons  I  would  therefore  dismiss  this  action. 


NOTES  AND  QUESTIONS: 

Re-read  Dunham's  comments  on  fixtures  reproduced  at  the  outset 
of  Chapter  3  (p.  184,  above).  Is  it  not  fairly  obvious  that  any 
chattel  owned  by  the  mortgagor  which  becomes  a  fixture  either 
before  or  after  the  execution  of  the  mortgage  is  part  of  the  mor- 
tgagee's  security?  Should  the  same  view  of  the  question  whether  an 
article  is  a  fixture  be  taken  in  disputes  between  mortgagor  and 
mortgagee  and  between  vendor  and  purchaser? 

Difficulties  may  arise  where  a  mortgagor  removes  a  fixture, 
and  sells  it  to  a  good  faith  purchaser,  who,  perhaps,  attaches  it 
to  his  own,  mortgaged,  land.  These  will  not  be  considered;  the 
materials  will  concentrate  on  the  second  of  Dunham's  categories,  and 
the  questions  that  arise  where  a  third  person  owns  or  has  an  interest 
in  a  chattel  that  has  become  affixed  to  mortgaged  land. 
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